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1.   Introduction

At its meeting in April 2009, the Secretary-General presented to the Board of Governors a review (in document 2009-D-73-2) of the results of the application of the Service Regulations for Administrative and Ancillary Staff (AAS Service Regulations) which entered into force in April 2007.  In addition, the AAS for their part submitted document 2009-D-352-2. 

Further to her report, the Board of Governors mandated the Secretary-General to examine, in conjunction with representatives of the AAS, the possibility of revising certain provisions of the AAS Service Regulations.

To discharge this mandate, two representatives of the General Secretariat, one Director and three representatives of the AAS have held three meetings to discuss the points at issue.  The group decided to focus on the points where concrete proposals could be drawn up quickly.  It has not been possible so far to finalise all issues.

This is an interim report which makes some initial proposals and summarises the issues arising in other areas.

2. 
Proposals for amendments to the Regulations

2.1   Career

At present, in a case where a member of the AAS already has a contract with a European School and is recruited to a different post (in a higher grade, or on change from part-time to full-time, or in a different School), articles 7 and 22 of the Staff Regulations require that the starting salary in the new post should be fixed in the same way as for new employees; in particular, on the lowest step on the salary scale of the new grade (or a maximum of step 3 in exceptional cases).

This means that the starting salary in the new post can be less than the salary in the existing post.  Furthermore, any acquired rights in the present post are lost in the new post.

The consultation group agreed that this is not in the interest of either staff or the employer since it acts as a disincentive to career development.  The group agreed that proposals should be made on the basis of:

· Opening up career prospects 

· Fostering motivation

· Avoiding failure to retain staff

· Securing transparency for administration and employee, preventing several contracts of employment between the same employer and employee.


The consultation group has identified a number of different case configurations and proposes the following approach: 

i)   Initial grading 

a.
Change of post without change of occupational category after successful selection process 

Proposal: Retention of step already reached; 
simple amendment of the contract of employment; however, new contract of employment in the event of simultaneous change of school 


b.
Change of post with promotion to a higher occupational category after successful selection process 

Proposal: Grading at the step on the scale which is the first that carries a salary higher than the previous one; 
simple amendment of the contract of employment; however, new contract of employment in the event of simultaneous change of school

c.
After upgrading of the post 

Proposal: as b).  See also (iii) below.


ii)
Increase in working time

a.
Increase in working time in the same occupational category after successful selection process or for a limited time for replacement of absent staff.  

Proposal: Grading for the total working time at the step already reached; for the rest, the existing contract of employment remains unchanged. 


b.
Increase in working time with change to a higher occupational category after successful selection process (e.g. 50% assistant accountant who obtains an additional 50% as accountant)

Proposal: Grading at the step on the scale which is the first that carries a salary higher than the previous one; addition of the salary from the lower occupational category, for the rest, the existing contract of employment remains unchanged. 


The amendments to the AAS Service Regulations which are proposed for the various particular scenarios are set out in Annex I.

iii) 
Upgrading of a post


The consultation group took the view that the regulations should allow the possibility for an existing post to be up-graded (for example from assistant accountant to accountant) and for the existing post-holder to be appointed to the new post without the need for an open recruitment procedure.

The group agreed that such a change should take place only where the transformation of the post is agreed by the Board of Governors under the normal procedure for the creation and suppression of AAS posts, and that there should be no doubt about the post-holder’s suitability, ability and qualifications to fulfil the newly defined demands and requirements of the post.  

Proposal: The consultation group proposes that a new paragraph 2 be incorporated into Article 22 of the AAS Service Regulations, to the effect that the post-holder’s promotion to the higher occupational category is possible as a special exception if the previous two performance evaluations were above average and only after creation of the post in the budget procedure

The proposed amendment to the AAS Service Regulations is set out at Annex II.

2.2   Appeals

Article 35 of the AAS Service Regulations provides that appeals may be lodged with the Administrative Board of the school and that the Board itself shall take a decision on the legality of the disputed act within two months of the date of the appeal.  As pointed out in the section 2.6 of the report of the Secretary General (Doc. 2009-D-73-2), this raises a fundamental issue of principle in that the disputed act will in most cases be a decision of the Director of the school, who is also a member of the Administrative Board and is thus able to judge his/her own acts.

Moreover, the procedure in effect transforms the Administrative Board into a tribunal, yet not all its members have the training and experience necessary to take a decision on the legality of the acts on which they are required to pronounce.

The procedure may become very heavy, given the need for staff to be able to argue their case in front of the Administrative Board, with legal representation if they wish.  The deadline of two months for decision may require exceptional meetings of the Administrative Board, which normally now meets only twice a year.

More fundamentally, the AAS Service Regulations cannot deprive staff of their rights to take legal action in the national courts.

For these reasons, the consultation group was of the opinion that article 35 does not provide a practical appeals procedure and does not serve the interests of either staff or the employer.  The group proposes to suppress this procedure so that appeals would always be referred directly to the national courts.  The proposed amendment to the AAS Service Regulations is set out at Annex III.

2.3.   Financial implications

The proposals at section 2.1 above would result in a small increase in cost, which cannot be accurately quantified since it would depend on the number of persons involved and their individual situation.  By way of example, if an assistant accountant in Belgium who had reached the maximum step on the salary scale (€4046 per month) were to be recruited as an accountant, the maximum starting salary in the new grade under the current rules would be €3575.  If the proposal is accepted, the starting salary in the new grade would be €4114.

In addition, the person concerned would retain acquired rights if the new post is in the same school (but not on change of school).  There would be an additional cost amounting to the value of the acquired rights, which again depend on the person and the school concerned.

The proposal at section 2.2 has no direct financial implications.

3.   Issues requiring further discussion by the consultation group

3.1   Remuneration

As pointed out in section 1 of the Secretary General’s report (2009-D-73-2), the tenor of Art. 3 of the AAS Service Regulations is that in principle, it is the Regulations that are applicable to the employment relationship with the AAS. This principle is, however, broken if “mandatory provisions” of the legislation of the host country are incompatible with the AAS Service Regulations. In that case the national provisions prevail.  In addition, acquired rights have to be respected.

Article 26 specifies that, unless expressly provided otherwise, the remuneration of AAS comprises basic salary, payment for overtime and “allowances as laid down in these Service Regulations and other statutory allowances payable in the host country”.

The regulations do not in fact lay down any allowances.  The combined effect of these provisions is therefore that, for AAS recruited after the introduction of the new regulations, no allowances or other benefits are permitted except those that are obligatory under national legislation.

In many cases, the new regulations have therefore brought about a reduction in the overall remuneration package for newly recruited staff, compared to those in post before the regulations were introduced.  Moreover, this reduction varies in degree from one school to another, depending on the effect of national legislation in the country concerned.

For example, in Belgium, all AAS are entitled to a holiday allowance broadly equivalent to a 13th month’s salary, because it is a requirement of national legislation.  New staff have the same entitlement as staff already in post.  However in Luxembourg and Germany, although staff already in post receive a 13th month as an acquired right, there is no such entitlement for new staff, because it is not a requirement of national legislation.  In schools in these countries, unlike in Belgium, new staff do not have the same entitlement as staff already in post, even though in Luxembourg a 13th month is paid in the public sector and by the majority of private sector employers, and in Germany it is a normal provision under various collective conventions. 

The consultation group recognised that this issue is a legitimate concern.  The group agreed that it was not clear from the original proposals, when the regulations were drawn up, whether the Board of Governors had in fact foreseen or intended such reductions and the wide variations in their effect from one school to another, particularly where they involve elements that are normally included in the remuneration package in the country of the school.

The consultation group wondered whether a different wording with respect to the mandatory legal provisions in Article 3 of the AAS Service Regulations might remedy matters. In some host countries terms and conditions of employment are determined by collective agreements rather than legislation and it might be worthwhile considering whether a wording to that effect would be more appropriate.

Another solution might be to supplement the text of Article 26(c) of the AAS Service Regulations, to the effect that the Administrative Boards are allowed to decide on the granting of allowances which are customary at the place of the School for comparable jobs.

The AAS representatives argued that it is necessary to carry out the review of salary levels required by article 25 of the regulations before the date of 2012 specified in the regulations.  The representatives of the General Secretariat took the view that they needed further information from the schools on the effect of the new rules with regard to the recruitment and retention of staff.

The consultation group agreed that it would be useful to draw these issues to the attention of the Budget Committee and Board of Governors.  The group could then base their further work on any comments received

3.2. 
Auxiliary staff

The AAS Service Regulations define AAS as staff employed “to fill a post created by the Board of Governors”.  As pointed out in section 2.3 of the Secretary-General’s report (2009-D-73-2), the situation of auxiliary staff needs to be clarified; these are staff for whom specific posts have not been created but who are employed for tasks approved by the Board of Governors each year and listed against budget item 60 1320.  Their grades and pay rates are not included in the AAS regulations.

The consultation group carried out an analysis of the types of auxiliary staff currently employed by the schools.  This survey clearly brought to light the fact that they are employed in very different situations; ranging from staff with permanent full-time contracts (for example, assistance with clerical tasks) to those with intermittent contracts for just a few hours per week (for example, supervision in the canteen).  They are normally paid a flat-rate salary with no incremental salary steps. 

The group came to the conclusion that further work is necessary before specific proposals can be put forward.  In principle, the group takes the view that a differentiated way of approaching the issue would be appropriate as follows:

-
Auxiliary staff who occupy posts that have become equivalent to a permanent post.  Their situation should be regularised by the creation of the post on an ad personam basis.  This would not lead to additional expenditure against the budget (unless incremental salary scales are agreed), since their salary costs are already in practice approved each year in the budget.  When these staff leave, the schools would examine whether the post continues to be required or whether the job can be done in another way.

-
Other situations in which auxiliary staff are employed.  The consultation group does not believe that it is necessary to create posts. Rather the present situation should be frozen and the existing rules in the AAS Service Regulations should be declared applicable in the particular case (e.g. right to vote for the election of the staff representative). 

The consultation group agreed that it would be useful to draw these issues to the attention of the Budget Committee and Board of Governors.  The group could then base their further work on any comments received.

4.   Proposal

It is proposed that the Budget Committee should recommend that the Board of Governors should approve the amendments to the AAS Service Regulations as set out in Annexes I and II.

Furthermore, the Budget Committee and Board of Governors are invited to comment on the issues set out in section 3 above, as guidance for the further work of the consultation group.

Annex I

Proposals for amendment of the provisions concerning initial grading 

The following will be added to Article 7 of the AAS Service Regulations:

7.4 Successful candidates who already have a contract of employment with a European School in the same occupational category shall be graded at the same step on the salary scale which they had already reached. 

7.5 Successful candidates who already have a contract of employment with a European School in a lower occupational category shall be graded at the step on the salary scale which is the first that carries a salary higher than the previous one.


7.6 Successful candidates who already have a part-time contract of employment with a European School in the same occupational category shall be graded, for the sum total of their working time, at the same step on the salary scale which they had already reached. 

7.7 Successful candidates who already have a part-time contract of employment with a European School in a lower occupational category shall be graded at the step on the salary scale which is the first that carries a salary higher than the previous one. 

7.8 Should a member of the AAS be placed in a higher occupational category after upgrading of the post (Art. 22.2), he/she shall be graded at the step on the salary scale which is the first that carries a salary higher than the previous one.


7.9 In the cases referred to in paragraphs 4-8, an existing contract of employment with the same school shall be amended accordingly, without any change to the other terms and conditions. 

Should the successful candidate move from one European School to another, a new contract of employment shall be concluded, whose terms and conditions shall comply with the provisions in force in the school to which he/she is moving, at the beginning of the contract of employment.  

Annex II

Proposal for amendment of Article 22 of the AAS Service Regulations

New Article 22.2:

By way of an exception, a member of the AAS may be placed in a higher occupational category without an appointment procedure if the post has been upgraded and after approval in the budgetary procedure. The member of staff may be moved up into the higher occupational category only if the requirements for the post are fulfilled and if the last two performance evaluations were better than ‘normal’.

Annex III

Proposal for a change to the appeals procedure

Art. 34

Decisions

1.
Any decision relating to a specific individual which is taken under these Service Regulations shall be communicated in writing to the member of the AAS concerned. Any decision adversely affecting a member of staff shall state the grounds on which it is based. 

2.
Any member of the AAS may submit to the management a request that a decision be taken in respect of him/her within three months of submission of the request. If at the end of the aforementioned period no reply to the request has been received, this shall be deemed to constitute an implied decision rejecting it. against which an administrative appeal within the meaning of Art. 35 may be lodged.
Art. 35

Administrative appeals
1.
An administrative appeal may be lodged with the Administrative Board against express and implied decisions. In the case of the staff of the Office of the Secretary-General, the appeal will be lodged with the Secretary-General himself/herself for conciliation.

2.
The administrative appeal referred to in paragraph 1 of this article must concern the legality of an act adversely affecting the person concerned.  

3.
Such appeals must be lodged within one month from the date of notification of the decision. The period shall start to run:

a) on the date of the relevant written decision, if it is a measure of a general nature

b) on the date of notification of the decision to the person concerned, but in no case later than the date on which the latter received such notification, if the measure affects a specified person.

c) after the period mentioned in Art 33(2).

4.
A member of the AAS who lodges an administrative appeal may be assisted by a person of his/her choice. 

5.
The Administrative Board or the Secretary-General, as the case may be, shall take a reasoned decision within two months. The period shall start to run, for the Administrative Board, from the date of the meeting at which it had to consider the appeal and, for the Secretary-General, from the date on which the appeal was lodged. The person concerned shall be notified of this decision without delay.

6.
If at the end of the period of two months no reply to the administrative appeal has been received, this shall be deemed to constitute an implied decision rejecting it.

7.
The lodging of an administrative appeal shall not have the effect of suspending enforcement of the disputed act. The Chairman of the Administrative Board or the Secretary-General, as the case may be, may, however, decide on suspension if he/she considers that enforcement of the act would lead to damage or injury impossible or difficult to repair. 

 8.  
None of the provisions of this article shall, in any way, compromise the right of members of the AAS to seek redress in national courts.

Art. 36

Contentious appeals
1.
After the administrative appeals procedure has been exhausted, a contentious appeal may be lodged by a member of the AAS against an express or implied decision rejecting a request submitted administratively. 

1. The judges or courts of the host country shall have sole jurisdiction in any dispute between the management organs of the school and members of the AAS regarding the legality of an act implementing these Service Regulations adversely affecting them. 

2. Contentious appeals within the meaning of this article shall be investigated and judged in accordance with the rules of the host country.  These rules shall also apply to the expenditure incurred in these proceedings. 
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