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I.
Introduction


Despite their name, the ‘European Schools’
 are not a European Communities Institution but an independent, autonomous subject of international law. International legal persons governed by public law are rather rare; for instance, in their standard work on international private law, Kegel/Schurig identify only 14 such subjects of law whose existence is generally known, amongst them the European Schools
. Hence, and because the European Schools are represented at three places in Germany, it is worth scrutinising these Institutions more closely. In addition, there is the fact that as a result of a change to their Statute
, which entered into force in 2002, the European Schools have converged significantly with the European Communities, which makes them interesting for European law specialists also. An overview of the history, the mission and tasks and the legal structure of the European Schools are therefore to be found below. 

II.
History of the European Schools


The actual starting point for the setting-up of the European Schools
 is the Treaty establishing the European Coal and Steel Community in 1952. The officials of this new Institution wished to send their children to a school where they would be educated in their respective mother tongues. As the competence of the European Coal and Steel Community did not extend to educational and cultural tasks, it was unable itself to take on responsibility for funding and running such a school. Hence, in 1953, the parents set up a non-profit-making association, which was to act as the ‘organising authority’, the body responsible for running the school. The association, which was subsidised by the European Coal and Steel Community, then rented premises on its own account and recruited German, French, Italian and Dutch language teachers. In May 1953, a nursery school was opened, followed in October 1953 by a primary school, with almost 100 pupils. However, the necessary setting-up of a secondary school could not be managed by the association, for financial reasons amongst others. In addition, with this form of organisation there was no guarantee that the school’s leaving certificates would be recognised by the Member States. At the invitation of the President of the European Coal and Steel Community, representatives of the six Member States therefore met in Luxembourg several times in mid-1954 to discuss the establishment of a secondary school. It was decided that the representatives of the Member States would form the ‘Board of Governors’, which should take on responsibility for the school and determine the principles of its organisation. In addition, it was agreed that the Member States would make teaching staff available to the school and would continue to pay the national salary of seconded teachers.


On 12 October 1954, the European School in Luxembourg was formally opened and the secondary school admitted the first two year groups. As other countries were also interested in having a European School, further Schools were subsequently set up
.  In 1958, a School was opened in Brussels (Belgium), in 1960, one in Varese (Italy) and another in Mol (Belgium), in 1962, one in Karlsruhe, in 1963, one in Bergen (Netherlands), in 1976, a second School in Brussels, in 1977, a School in Munich, in 1978, one in Culham (UK), in 1999, a third School in Brussels, in 2002, one in Alicante (Spain) and one in Frankfurt am Main, and in 2004, a second School in Luxembourg
. Each of these Schools comprises a nursery school, a primary school and a secondary school. In the year 2004 a total of almost 20,000 pupils
, taught by almost 1819 seconded and part-time/locally recruited teachers
.


If one considers the purpose of the European Schools, which are intended for the children of officials of the European Communities, one is surprised at the German sites: Frankfurt am Main is understandable, as it is the seat of the European Central Bank, but which EC Institutions have their seat in .Karlsruhe or Munich? The answer to this question in the case of the European School in Frankfurt is to be found on the homepage of the European Schools’ website. It says there
: “For a European School to be set up, firstly, an EU Institution or body has to have its seat near the future School. The reason is that the role of the European Schools is to cater for the educational needs of the children of the staff of the European Institutions. Secondly, the government of the State in which the new School will be situated has to submit a request for its setting-up to the Board of Governors of the European Schools. The Board of Governors cannot decide on its own initiative to set up a new School, even where a major European Institution is situated. This accounts for the fact that there is no European School in Strasbourg, for example. As France has never submitted a request for the setting-up of a European School, the children of the staff of the European Parliament in Strasbourg attend either local schools or the European School, Karlsruhe
.” 


There was another reason for setting-up a European School in Munich. The School is intended for the children of officials of the European Patent Organisation, who work at the European Patent Office in Munich. Despite its name, the European Patent Organisation is – like the European Schools – not an Institution of the European Communities but, on the basis of an international law agreement
, an independent, autonomous legal person
. It has signed an agreement with the European Schools whereby it contributes to the financing of the European Schools, which therefore admit the children of officials of the European Patent Organisation.

III. Overview of the legal basis


Following the setting-up of the first European School in Luxembourg, the government representatives met repeatedly to frame the Statute of the European Schools. In early 1957, a draft was submitted, with the result that on 12 April 1957, the ‘Statute of the European School’ was signed by all the Member States at the time, namely the Federal Republic of Germany, Belgium, France, Luxembourg, Italy and the Netherlands
. In addition, the ‘European School’ is based on the ‘Protocol of 13 April 1962 on the Setting-up of European Schools with reference to the Statute of the European School, signed at Luxembourg on 12 April 1957’
. The linguistic change from ‘European School’ to ‘European Schools’ is due to the fact that originally there was only one School, but further Schools were added over the years. The Bundestag approved the Statute pursuant to the law of 26 July 1965
 and it entered into force on 2 December 1965
; the Bundestag approved the Protocol pursuant to the law of 22 July 1969
 and it entered into force on 12 June 1970
.


This Protocol was subsequently supplemented by the ‘Supplementary Protocol to the Protocol on the Setting-up of European Schools’ of 15 December 1975
, which was approved by the Bundestag pursuant to the law of 17 July 1978
 and entered into force on 28 February 1980
. This Supplementary Protocol allowed the setting-up of a European School in Munich for the children of officials of the European Patent Organisation
. Under Article 1 of the Protocol, establishments bearing the name ‘European Schools’ may be set up on the territory of the Contracting Parties not only for the education and instruction together of children of the staff of the European Communities but the supervisory body of the European Schools, namely the Board of Governors, may also conclude any agreement concerning the establishments thus set up with the European Communities and with any other intergovernmental organisations or institutions which are interested in the operation of these establishments
. 


The Statute was revised in 1994 and a new version entitled ‘Convention defining the Statute of the European Schools’ of 21 July 1994
 was produced. This Convention cancelled and replaced the 1957 Statute and the1962 Protocol thereto
. It was approved by the Bundestag pursuant to the law of 31 October 2002
; following ratification by all the Member States it entered into force on 1 October 2002
. The Mannheim Administrative Court has a ‘claim to fame’ in this connection – although it is debatable – as the first Administrative Court
 in Europe to have taken a decision on the basis of the new Convention
. In March 2000, in other words 2½ years before the entry into force of the changed Statute/Convention, it already ruled as follows in a judgment
 in litigation concerning a planning permission decision affecting the interests of the European School in Karlsruhe: “The intergovernmental Institution known as ‘European Schools’ is based on the Convention defining the Statute of the European Schools of 21 June 1994, concluded between the European Communities and its Member States, which replaced the Statute of the European School of 12 April 1957 and the Protocol thereto of 13 April 1962 on the Setting-up of European Schools which were agreed by the governments of the Member States – outside the Community legal order.” In doing so, the Court overlooked the fact that the changed Statute/Convention would only become effective after ratification by all contracting states. The second paragraph of Article 33 of the Convention states: “This Convention shall enter into force on the first day of the month following the deposit of all instruments of ratification by the Member States and of the acts notifying conclusion by the European Communities.” The second paragraph of the German endorsement law of 31 October 1996 again contains a reference to the prerequisite for the Convention’s entry into force, as it states: “The day on which the Convention shall enter into force, in accordance with Article 33 thereof, for the Federal Republic of Germany shall be published in the Bundesgesetzblatt (Official Gazette of the FRG).” The Administrative Court’s mistake – which admittedly was not relevant to the outcome in terms of the decision taken at the time – shows that in view of the marginal role which international law plays in the training of young law students in Germany, even Administrative Court judges occasionally have problems with the application of international law principles. 


With the new Convention, the European Communities, Euratom and the European Coal and Steel Community were also contracting parties to the agreement (second sentence of Article 33 of the Convention). Besides the founding members of the European Schools (Belgium, Germany, France, Luxembourg, Italy and the Netherlands) and the European Communities, Denmark, Estonia, Finland, Greece, Ireland, Latvia, Lithuania, Poland, Portugal, Sweden, Slovakia, Slovenia, the Czech Republic, Hungary, the United Kingdom and Cyprus have all ratified the agreement on the 1994 Convention
.


The setting-up of the Schools in Germany was accompanied legally by the ‘Regulation on the granting of privileges and immunities to the Head, the members of the teaching staff and the other employees of the European School, Karlsruhe’ of 9 July 1970
 and a corresponding regulation for the European School, Munich of 6 November 1979
. These regulations contained primarily fiscal provisions. They were subsequently consolidated in a regulation of 12 August 1985
, the content of which is modified. In §5(1) of this regulation, it is stated: “The two allowances which the Board of Governors of the European Schools pays … to the Directors and the teachers of the European Schools in Karlsruhe and Munich shall be exempt from the proportion of income tax which should be levied on them.” The tax treatment of the allowances which German teachers seconded abroad obtain is dealt with in the ‘Regulation of 18 August 1995 on the granting of privileges and immunities to Heads and teachers of the European Schools abroad.’
 This provides that allowances paid in the case of the holding of a post in a European School abroad are not subject to income tax. This regulation came into force with effect from 1 January 1995. In accordance with a customary practice in other host countries of European Schools, the Board of Governors of the European Schools concluded an agreement with the Federal Republic of Germany on 16 December 1993 in which the legal status of the employees is laid down
. The Federal Government approved this agreement, which was intended to supersede the regulation of 12 August 1985, by means of a law of 26 August 1998
. However, it has still not entered into force so far.

IV. Organs


According to Article 7 of the Convention
, the following organs are common to the Schools: the Board of Governors, the Secretary-General
, the Board of Inspectors, the Administrative Board and the Headteacher [Director]
. The Board of Governors is expected to ensure implementation of the agreement. It consists of the Minister or Ministers of each of the contracting parties whose portfolio includes national education and/or educational and cultural relation with abroad
, plus a member of the Commission of the European Communities
. The Board of Governors meets at least once a year. The Board of Governors has wide-ranging powers: firstly, in the educational system area, it sets guidelines and determines how studies shall be organised
. Secondly, it provides a member of the Administrative Board. This representative of the Board of Governors on the Administrative Board represents the School legally and chairs the Administrative Board
. Furthermore, the Board of Governors appoints the Director of the School and adopts the forward budget (estimates of revenue and expenditure) drawn up by the Administrative Board. In addition, it approves the annual closing of the accounts documents submitted by the Administrative Board. Under the Convention, apart from preparation of the forward budget, the Administrative Board is also responsible for performing all other administrative duties as may be entrusted to it by the Board of Governors. Responsibility for monitoring the Schools from the pedagogical angle lies with the Boards of Inspectors
.

V.
 Budget


In accordance with Article 25 of the 1994 Convention, the budget of the Schools is financed by:

· contributions from the Member States through the continuing payment of the remuneration for seconded or assigned teaching staff and, where appropriate, a financial contribution decided on by the Board of Governors acting unanimously;

· the contribution from the European Communities, which is intended to cover the difference between the total amount of expenditure by the Schools and the total of other revenue;

· contributions from non-Community organisations with which the Board of Governors has concluded an Agreement;

· the School’s own revenue, notably the school fees
 charged to parents by the Board of Governors;

· miscellaneous revenue
.


In practice, financing is provided mainly by subsidies from the European Communities
. From the financial viewpoint, school fees are hardly significant, as they are charged only for children whose parents are employed neither by one of the two aforementioned Institutions
, nor by an organisation or a company which has concluded an agreement with the European Schools on the admission of pupils and on the payment of the actual costs of the education provided
. In the year 2004, 22.5% of the Schools’ resources came from the Member States
, 56.3% from the European Commission and 6.4% from the European Patent Organisation, while school fees generated 13.2% and 1.6% of the total budget was provided by other sources
. In cases in which school fees are charged legal problems arise, however. For example, the Bavarian Administrative Court (BayVGH)
 had to deal with the question of whether the European Schools ought to charge school fees in Germany also. Initially, the Court examined the admissibility of the means of legal address or appeal. It found that legal action through administrative channels was a possibility. There was a public law dispute as the ‘use relationship’ was governed by public law
. The qualification as a public institution used in the German text is indeed unhelpful. In intergovernmental agreements which are concluded in various languages, consideration ought to be given to the interpretation of the concepts used but also to the linguistic version in the other languages and to their meaning in respective national law. The French version describes the legal status as that of an établissement public. Under French law, an établissement public always creates its legal relationship with its users in accordance with public law only. In addition, the Court points out that Article 26(4) – concerning the obligation to pay school fees – of the 1957 Statute lays down that these fees are imposed on pupils’ parents by decision of the Board of Governors.  This wording, which appears in the same form in the French text also, argues in favour of a unilateral sovereign demand for payment.


However, the Court considers the applicant’s complaint/appeal to be unfounded. There are deemed to be no doubts about the authorisation basis of Article 26(4) of the 1957 Statute from the following perspective, namely that it neither determines itself the level of the school fees to be charged nor establishes guidelines for that purpose, but simply assigns it to the decision of the Board of Governors. The provisions of German constitutional law, according to which in the case of authorisation to legislate, content, purpose and scope should be laid down in the actual authorisation basis, do not belong to the principles which in the case of transfer of sovereign rights to intergovernmental institutions, ought to be observed inalienably. For the same reason, it is unremarkable that in accordance with the Bavarian constitution, no fees are charged for primary school attendance. The relevant provision of the Bavarian constitution establishes no fundamental right.

VI. Personnel law


There is a special feature about the European Schools, which is the fact that they have no permanently employed staff. All employees (in the public service) are seconded to the European Schools by their national employers. Their terms and conditions of service are laid down in the ‘Regulations for Members of the Seconded Staff of the European Schools’. 


Employees’ pay is equivalent to the salaries of officials of the European Communities. It is adjusted once a year in line with the latter. The pay package is calculated by following a somewhat complicated procedure. The national authorities continue to pay their national salaries to employees seconded to a European School. They inform the Director of the School in question of the amounts paid, giving details of all components which are used for calculation purposes, including statutory social security contributions and taxes. The European School then pays the difference in amount between national earnings, minus social security contributions, and the salary laid in the Staff Regulations. In addition, an adjustment is made to the tax burden to bring it into line with EC conditions. If the amount levied in taxes on the national salary is different from the amount which would be levied pursuant to the regulations applicable to officials of the European Communities laying down conditions and procedures for applying the tax for the benefit of the Community, a positive or negative adjustment is made, which involves either deducting the difference from the supplement or increasing the supplement to the extent necessary. The difference in amount between national remuneration and the salary provided for in the Staff Regulations which is paid by the European School is not, pursuant to a decision of the Board of Governors of January 1957
, subject to national taxation
.

VII. Legal nature of the European Schools


According to the first sentence of Article 6 of the 1957 Statute, the European School has the status of a public institution in the law of each of the Contracting Parties. In the 1994 Convention, the fifth sentence of Article 6 states that the School “shall be treated in each Member State, subject to the specific provisions of this Convention, as an educational establishment governed by public law”. In accordance with the second sentence of the 1957 Statute and the first sentence of the 1994 Convention, the School has legal personality to the extent necessary for the attainment of its objectives. Article 3 of the Protocol again makes it clear that each School has separate legal personality in accordance with Article 6 of the 1957 Statute. According to the third sentence of Article 6 of the 1957 Convention, the School may be a party to legal proceedings
. This provision is to be found in the same place in the 1994 Convention also.


The two ordinances of 9 July 1970 and 6 November 1979 respectively, which were enacted in connection with the setting up of the Schools in Karlsruhe and Munich, each contained in §1 the statement that the European School in question has the legal status of a domestic institution. These provisions were not, however, included in the ordinance of 12 August 1985, which replaced the two aforementioned ordinances.


The Federal Administrative Court (BVerwG)
 and the Bavarian Administrative Court (BayVGH)
 hold the view that the legal personality of a public institution under international law was granted to the European School by virtue of Article 6 of the 1957 Statute. As such they are not part of the national administrative system and are not subject to the legal and technical supervision of the State. This is endorsed by Kegel (legal person under public law with an international character)
, Seidl-Hohenveldern/Loibl (international public institution)
 and Opperman (special legal personality under international law)
.


This view has been challenged by Varouxakis
 and Henrichs
. Both doubt that the European Schools are an international organisation in the narrow sense. Varouxakis objects that the European Schools do not have the right to be a party to legal proceedings in international courts of law. Henrichs argues along similar lines. In his opinion, the argument against the European Schools’ being described as an international organisation is that they do not have what true international organisations have, namely distinguishing activity in a typical sovereign rights area, since there is no agreement on certain privileges or the exclusion of national jurisdiction by means of an arbitration clause. Riegel
 counters that the constitutive elements for an international organisation under public law are only the setting-up by effectively enacting an international law Treaty, the establishment of its own organs and the assignment of a sovereign purpose, which as a rule is fixed for a lengthy period. All these elements are present in the case of the European Schools.

VIII. Procedural questions


In the case of the European Schools, two questions arise from the procedural viewpoint. Firstly, a point to be clarified is which court is competent to decide on differences of opinion between the Contracting States. The second issue is litigation with employees. Since the setting-up of the European Schools, decision-making power has lain with the Board of Appeal [renamed the Complaints Board
 in the English version of the 1994 Convention], an ‘in-house’ administrative organ of the European Schools. In this connection, the question to be addressed is whether there are further means of redress against a decision of the Complaints Board. Both of these topics will be discussed below

1.) Jurisdiction of the CJEC in the event of disputes regarding interpretation of the Convention


Until the entry into force of the 1994 Convention, it was not expressly laid down when the CJEC was competent in disputes concerning the rights and obligations of the Contracting Parties. The CJEC itself had to rule on this question for the first time in 1986. The occasion was a dispute regarding interpretation of the decision of the Board of Governors of January 1957
 on non-taxation of allowances paid by the European Schools. The United Kingdom had implemented this decision only in the case of its employees seconded from abroad, but not in the case of British employees at the European School situated in the United Kingdom. As the UK tax authorities wished to make subject to income tax the supplements and allowances paid to the then Head of the European School, Culham, a British national called D.G.E. Hurd, a dispute arose. As a result, the English court referred the case to the CJEC for a preliminary ruling.


The CJEC
 firstly addresses the question of its jurisdiction. It finds that the European Schools were set up not on the basis of the Treaties establishing the European Communities or on the basis of measures adopted by the Community Institutions but on the basis of two international agreements. Those agreements, together with the instruments, measures and decisions of organs of the European Schools adopted on that basis, do not fall within any of the categories of measures covered within Article 177 of the EEC Treaty
 and Article 150 of the EAEC Treaty
. However, in order to determine the scope of Article 3 of the Act of Accession of the United Kingdom to the European Communities with regard to such instruments and measures, it may be necessary to define their legal status and to interpret them. Jurisdiction to interpret is, however, limited; it does not include defining Member States’ obligations under such instruments and measures.


Article 3(3) of the Act of Accession extends the acquis communautaire, which the new Member States are under a duty to accept by virtue of their accession to the Communities, to all declarations or resolutions or other positions concerning the European Communities adopted by common agreement of the Member States. The 1957 decision comes into that category.


If a Member State makes the supplement paid by the European School liable to national tax, the School refunds the amount of this tax to the teacher by means of a differential allowance. The financial burden resulting from this process falls entirely on the Community budget, since the Community pays the difference between on the one hand, the School’s own income and the national salaries of the teachers and on the other hand, the total budget of the European School. Such conduct is contrary to the duty of genuine cooperation and assistance which Member States owe to the Community and which finds expression in the obligations laid down in Article 5 of the Treaty establishing the European Community
 to facilitate the achievement of the Community’s tasks and to refrain from jeopardising the attainment of the objectives of the Treaty.


At the same time the CJEC finds that this obligation does not produce direct effects capable of being relied upon in relations between Member States and their subjects. Neither Article 7 of the EEC Treaty
 nor the general principles of Community law require a Member State to give effect to the 1957 decision.


This case law was confirmed by a CJEC Judgment of 5 April 1990
. In Case C-6/89, in which the Commission of the European Communities took action against the Kingdom of Belgium on account of a very similar issue, the CJEC published a summary judgment which substantially repeats the guiding principles behind the decision in the Hurd decision.


In Article 26 of the 1994 Convention
, the legal course of action to be embarked upon in the event of such disputes was spelled out. The article says: “The Court of Justice of the European Communities shall have sole jurisdiction in disputes between Contracting Parties relating to the interpretation and application of this Convention which have not been resolved by the Board of Governors.” The contrived seeming grounds on which the CJEC denied its jurisdiction in principle in the individual case, then – albeit with restrictions – confirmed it are no longer, therefore, necessary as a rule since the entry into force of the new Convention. Even though there is consensus on the Board of Governors on interpretation of the Convention, this case law may still be of significance in the context of preliminary ruling proceedings in the event of legal action taken by individual employees of the European Schools.  Within its scope so far, i.e. without the authority, the CJEC might determine on a binding basis obligations of the Member States and take positions, since, according to its wording, the new Convention only justifies jurisdiction but does not rule out additional competence.

2.) Means of redress for employees against decisions of the School


Until the entry into force of the 1994 Convention legal redress procedures for employees were laid down only in the Staff Regulations
. In accordance with Article 79 of the Staff Regulations, an administrative appeal might be lodged with the Representative of the Board of Governors against express and implied decisions in the administrative and financial areas. If the disputed decision had been taken by a Director, the prior opinion of the Administrative Board of the School was required. An administrative appeal might be lodged with the Board of Inspectors against express or implied decisions in the educational area. The Representative of the Board of Governors or the Board of Inspectors, as the case might be, were required to take a reasoned decision within five months of the lodging of the administrative appeal and notify the persons concerned of this decision without delay. If no decision had been taken at the end of the five-month period, according to Article 79(5) of the Staff Regulations, this was deemed to constitute an implied decision rejecting the appeal. According to Article 80 of the Staff Regulations, an appeal to a Board of Appeal against a decision to reject an administrative appeal was permissible. This Board of Appeal was composed of three legal experts, who were selected by the Board of Governors, on a proposal from the Member States, from amongst legal experts of different nationalities and appointed for three years. Renewal of appointment was permissible. One of the members of the Board of Appeal had to have experience in the field of the Staff Regulations of Officials of the European Communities. Special rules of procedure, called ‘Implementing Regulations for the Functioning of the Board of Appeal’, determined procedural matters
. The appeal had to be lodged within three months of the notification or publication of the act which was the subject of the appeal.
The Board of Appeal had to reach a decision within six months of the lodging of the appeal and the appellants had to be notified of the decision within fifteen days thereof. According to the Staff Regulations, there were no means of redress against the decisions of the Board of Appeal.


In 1992, the Federal Administrative Court (BVerwG)
 addressed the question of whether action against such a decision could be taken in German administrative courts. A German teacher, who was seconded to the European School in Karlsruhe, objected to the calculation of his salary, which was the subject of the appeal. The Board of Appeal of the European Schools dismissed his appeal. As a result, the teacher took legal action in the Karlsruhe Administrative Court. The action was dismissed because it did not come under German jurisdiction. The direct appeal lodged with the Federal Administrative Court was also unsuccessful.


In the opinion of the Federal Administrative Court, the European School, by virtue of the autonomy in the personnel area which it enjoys as an intergovernmental institution, determined the terms and conditions of employment of its staff independently as an ‘in-house’ matter. According to convention, these also include provisions on legal protection and guaranteed legal protection in the event of disputes of an official employment-related nature. The Staff Regulations take account of this principle. Consequently, regulations of this nature are not the product of derived German official authority within the meaning of Article 19(4) or Article 20(2) of the Federal Constitution, but of original law, to which all public employees have the same legal entitlement equally, irrespective of their country of employment. Hence, the effect of the legal protection guarantee of Article 19(4) of the Federal Constitution is inapplicable here. This is the case even if legal protection against measures of the intergovernmental institution is inadequate compared with domestic standards. Article 19(4) of the Federal Constitution guarantees no international ‘overriding jurisdiction’ of German courts. Moreover, the guaranteed legal protection afforded to appellants through the Staff Regulations also corresponds to constitutional law benchmarks commensurate with rule of law standards. The Board of Appeal guarantees court-style legal protection. To some extent, it is irrelevant that the three legal experts competent to take decisions are not judges and that they perform their duties in an honorary capacity. What is crucial, on the other hand, is that are objectively and personally independent. In view of the fact that the office is basically held in an honorary capacity, meaning that it is not instrumental in ensuring the livelihood of the members of the Board of Appeal, the assumption is not made that the personal independence of the members, with the accompanying possibility of re-appointment, given the short period of office, is likely to be compromised. 


Henrichs
 objected to this opinion that the requirement of legal certainty demands that through its founding act, its own law-making powers be granted to an international institution to interpret the law narrowly. Here the curtailment of courses of law through the Staff Regulations is not covered by a mandate in the Convention or the institution’s operational purpose. 


The Contracting Parties seem to have taken this criticism seriously, as with the new version of the Statute, namely the 1994 Convention, the Board of Appeal [renamed the Complaints Board] was expressly granted “sole jurisdiction in the first and final instance” (first sentence of Article 27(2)). According to Article 27(2), its jurisdiction encompasses “any dispute concerning the application of this Convention to all persons covered by it with the exception of administrative and ancillary staff, and regarding the legality of any act based on the Convention or rules made under it, adversely affecting such persons on the part of the Board of Governors or the Administrative Board of a School in the exercise of their powers as specified by this Convention”. 


Moreover, the composition of the new Complaints Board, which had hitherto been based only on internal regulations of the European Schools, was now included in the Convention and at the same time its powers were laid down in greater detail than hitherto. According to Article 27(3) of the Convention, the members of the Complaints Board may only be persons whose independence is beyond doubt and who are recognised as being competent in law. Only persons a list compiled by the CJEC for the European Schools are eligible for membership of the Complaints Board
. Meanwhile, six new members of the Complaints Board have been appointed on the basis of the 1994 Convention. In addition, the Complaints Board has to have a Statute. The Statute of the Complaints Board determines the number of members, the procedure for their appointment by the Board of Governors, the duration of their term of office and the financial arrangements applicable to them. The Convention also lays down the Rules of Procedure of the Complaints Board
. The Board of Governors has to adopt the Statute of the Complaints Board, acting unanimously. This has already happened
.

IX. Concluding evaluation and outlook


Little attention to the European Schools has been paid so far in European law studies
. This is due mainly to the fact that the European Schools are based not on Community law but on an international law treaty concluded by EC States. To that extent, the legal basis is similar to that of the European University Institute in Florence, which is also based on an international law treaty
. Schweitzer/Hummer
 use for such agreements the term ‘accompanying Community law’, while Oppermann
 talks, with reference to the European Schools, of special ‘legal personality by virtue of an international law treaty on the fringe of the EC’. Oppermann’s words were meant for the old Statute. With the new Convention, the European Communities became a Contracting Party to the Convention defining the Statute of the European Schools. The European Commission has a seat and a vote on the central governing body of the European Schools, namely the Board of Governors
. This means that the European Schools are now not only a de facto EC Institution, as has been the case so far,  but have become almost a de jure EC Institution also. They ought therefore also to be given more consideration in European law literature, as there is now a direct contractual connection with the European Communities. 


However, the process of rapprochement with the EC seems to be going even further. In a Communication from the Commission to the Council and the European Parliament entitled ‘Consultation on options for developing the European Schools system’ of 19 July 2004
, the Commission points out that as the prime user of the European Schools, it feels obliged to take a proactive and pioneering role in bringing about the necessary changes to the structure of the European Schools – in view in particular of EU enlargement. In addition to other demands, including more autonomy for the individual European Schools, the Commission calls – in view of its financial contribution, which amounts to almost 60% of the budget – for a seat on the Board of Governors for the European Parliament, the Economic and Social Committee
, the Committee of the Regions
, the CJEC and the European Court of Auditors. The current legal basis, whereby the European Institutions are represented on the Board of Governors only by the European Commission, so that with only one vote alongside 17 other voting members, it can only bring its influence to bear in a limited way, is considered by the Commission no longer to be acceptable, in view of the EC’s financial commitment.


This demand for greater influence for the European Institutions is, therefore, tricky from the legal angle because the European Communities – as is expressly emphasised in the Commission’s paper
 – is not, under the EEC Treaty, responsible for or competent to deal with educational matters. With reference to the importance of the European Schools for the European Communities in respect of the recruitment of new staff
, the Commission brushes aside this objection, however, describing the European Schools as an instrument for recruiting and retaining staff. The logical conclusion to be drawn – in so far as the construction put on this hypothesis is deemed to stand up to scrutiny
 – is, therefore, that there is nothing to prevent wholesale integration of the European Schools into the European Communities from the legal angle.

( Prof., Doctor of Law, D.E.A. (Paris I), Professor at the West Saxony Hochschule (Technological University), Zwickau.
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