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1.   Issue

The UK delegation has asked the Board of Governors to approve the Dossier of Conformity for Type II Status for the European School of Culham (see document 2010-D-339-en-2).
Approval of the Dossier of Conformity is only one part of the process of transforming Culham from a Type I European School to a Type II school.   This process will not only require a decision by the Board of Governors on accreditation of the Type II school; it will also require a decision by the Board to end the existing status of Culham as a Type I school.

The decision to end Type I status cannot be taken until a number of related issues have been resolved, some of which require additional decisions by the Board of Governors.

This document proposes that, having regard to the favourable opinion of the Joint Teaching Committee, the Board of Governors should accept the Dossier of Conformity and it makes a number of proposals with regard to the other decisions needed in preparation for the end of Type I status.
2.   Background and proposals
A summary of the decisions of the Board of Governors since April 2007 with regard to the European School of Culham is attached at Annex A.

The Dossier of Conformity sets out the background to the proposal to transform the school from a Type I European School into an Academy in the national system accredited as a Type II school.

Approval of the Dossier of Conformity is not sufficient to enable the transition to an Academy to take place.  As reported to the Board of Governors in December 2009 when the General Interest File was approved, other decisions on the part of the Board will also be required (see document 1911-D-2009-en-1).

This is because the change of status implies the closure of the European School of Culham as a Type I school and then the creation of a new legal entity, namely the Academy which will receive accreditation as a Type II school, even if these two steps take place at the same time.  

The first of these two steps – the closure of the Type I school – will require a decision of the Board under article 9 of the Convention.
The decision on closure cannot be taken without the implementation of the “Gaignage” criteria established by the Board of Governors in 2000 which set out the measures that must be taken in the event of closure of a school.

In particular, these criteria require that the closure of a school will be accompanied by measures designed:


-
to guarantee that pupils are able to continue the studies undertaken in a given cycle (i.e. primary education or each level of secondary education); and


-
to permit redeployment of the members of the teaching, administrative and ancillary staff within the European schools system (or, where appropriate, within the Member State in question) in satisfactory conditions, compatible with their service rules and in accordance with national regulations.

Moreover, if the Type I school is closed in 2011 as proposed in the Dossier of Conformity, it will imply a change to the previous decisions of the Board of Governors that the school should be phased out as a Type I school over a seven year period commencing in September 2010 and that the school should remain under the responsibility of the Board until 2017.  The Board will need to ensure that its commitments under those decisions are respected.

The necessary measures are set out below.
a)   A guarantee for the Board of Governors to be given by the Academy / UK authorities in case of claims by parents of pupils or members of staff
The decision that Culham should be phased out as a Type I school over a seven year period commencing in September 2010 and that it should remain under the responsibility of the Board of Governors until 2017 constitutes a commitment that there should be no change in the type of education provided or the terms and conditions of staff until that date.

If the school becomes an Academy before 2017, the Board will require an agreement with the UK authorities to guarantee that this commitment will be maintained after change of status of the school.  The simple fact of accreditation of a Type II school would not in itself provide sufficient guarantee since the only sanction available to the Board would be the withdrawal of accreditation.  In the absence of such an agreement, the Board could be open to legal claims with regard to the non-execution of its previous decisions.

The Secretary-General has put forward a draft of this “legacy agreement” to the UK delegation.  At the time of writing, the text is still under discussion.  If these discussions have made sufficient progress before the meeting of the Budgetary Committee, a draft of the proposed text will be circulated for the opinion of the Committee.  Otherwise, it will have to be considered at the next meeting of the Committee in March 2011.
It is clear from the Dossier of Conformity that the competent UK authorities will not be in a position to sign such a legacy agreement unless agreement is reached with the Commission on transition funding.  At the time of writing, discussions between the UK delegation and the Commission are still taking place on this matter.

b)   Seconded staff

i)  Options for seconded staff

When Culham becomes a Type II school, the existing secondments will come to an end.  Seconded staff will no longer be subject to the Regulations for Members of the Seconded Staff of the European Schools.  These regulations cannot apply in a Type II European school.

The Dossier of Conformity states that, provided a satisfactory arrangement can be made for transitional funding, seconded teachers will be able to stay at Culham until their secondment period ends, if their national authorities are happy for them to do so, and that their terms and conditions of employment will be similar to those of a Type I European School.

After examination of each individual case, one or more of the following options may be proposed to seconded staff:


-
transfer to the Academy under the terms of a bilateral agreement made between them and their seconding authorities with the same rights as they had under the Regulations for Members of the Seconded Staff;


-
transfer to another European School;


-
being subject to early termination of the secondment because of the suppression of their post.

The Board gave an assurance in December 2009 that no decision on the transformation of Culham into an Academy will be taken without adequate measures for redeployment of staff as specified in the “Gaignage” criteria, and that priority will be given to staff who wish to transfer to another Type I European School. The Secretary-General is preparing a list of the vacancies for seconded staff that will arise in other European Schools in September 2011 to permit their redeployment if they choose to transfer to another school.

At the time of writing, no firm offers have been made to seconded staff for transfer to the Academy.  It is understood that the UK delegation is in discussion with the seconding authorities but it seems clear from the Dossier of Conformity that these authorities have not yet formally confirmed that they will agree to continue the secondments.  Like the “legacy agreement”, the secondment agreements are also dependent on transition funding.
(It should be noted that the seconding authorities would need to take clear administrative decisions and inform their staff that their present secondments under the Regulations for Members of the Seconded Staff of the European Schools will be terminated when they transfer to the Academy.)

It is understood that there is still a difficulty in the UK in allowing exemption from tax in the same way as under the staff regulations.
These outstanding issues need to be resolved urgently by the UK authorities so that seconded staff will be able to make their choice in good time in order not to lose the possibility of transfer to another European School.  It is important to avoid the risk that staff will ask for a transfer simply because of the present uncertainty.  An outflow of a significant number of seconded staff would clearly present a risk to the continuity of education in the school.
As noted above, the transfer of existing seconded staff to the Academy depends on the following conditions:


-
sufficient transition funding from the Commission;


-
bilateral agreements between the national seconding authorities and the UK;

-
 resolution of the question of tax exemption; and

-
the agreement of the staff themselves.

The Board of Governors may wish to consider what position it would take if one or more of these conditions are not fulfilled; in particular whether it would be possible to achieve transformation to an Academy without the existing seconded staff.  If closure of the existing Type I school in September 2011 could not be envisaged in these circumstances, it would be necessary to make this clear in time to ensure that seconded staff were not in fact transferred to other schools.
In that case, the phasing-out scenario approved by the Board of Governors in January 2009 would continue, as foreseen in document 2111-D-2008-en-2.
If on the other hand, the Board were to approve the transformation to an Academy without the existing staff, redeployment under the “Gaignage” criteria would be necessary for all seconded staff. 
ii)   Possibility of transfers from the Academy

Seconded staff are concerned that, if they transfer to the Academy, they will lose the right to any subsequent transfer to another Type I European School.

Article 29 of the Regulations for Seconded Staff sets a maximum limit of nine years for a secondment to the European Schools (with one extra year in exceptional cases) and limits the circumstances in which secondments can be extended or renewed.  In 2001, the Board of Inspectors and the Administrative and Financial Committee drew up guidelines for the interpretation of this article (3612-D-2000).  These guidelines concluded, “Concerning the implication of the word “extended” (renouvelé), it was generally agreed that article 29 (c) should be interpreted in the light of article 29(a), second paragraph, which limited the secondment to nine years.  A second period of secondment, following a period elsewhere, which was thus not an extension, should still not be allowed if the total of nine years was exceeded.”
The guidelines thus implicitly allow a second period of secondment, following a period elsewhere, if the total of nine years is not exceeded.  Since a secondment to the Academy would not be covered by the staff regulations, it must be considered as “a period elsewhere”.  Nevertheless, since the terms and conditions of service would be the same, it is considered that a period of secondment to the Academy should count towards the maximum of nine years, in the event of a second period of secondment to a Type I school.  For the same reason, seniority gained at the Academy should be retained with regard to salary progression at the Type I school.
It is proposed that the Board of Governors should agree that article 29 should be interpreted as permitting a further secondment to a Type I European School after a secondment to the Academy.  Such a secondment should be considered as an extension of the earlier secondments, thus subject to the normal nine year rule taking service in the Type I schools and the Academy together, and with the retention of the normal salary progression.  For example, where a member of staff has already been seconded to Culham for three years and then transfers to the Academy for two years, he/she would be able to ask for a secondment to a Type I European School for a further four years, and would retain the salary step achieved after the first five years of service.
Such a reintegration to a Type I school would not be an absolute right and could be made only at the request of the member of staff and with the agreement of the seconding authorities.  In such a case, all the rights and obligations arising from the secondment to the Academy would remain the Academy’s responsibility.
iii)   Suppression of posts

Article 35 of the regulations for seconded staff provides for an allowance of three months’ salary in the event of redundancy when posts are suppressed.  To avoid any doubt as to whether this compensation is payable when seconded staff transfer to the Academy with equivalent conditions of service, it is proposed that, in the agreement to be concluded between the member of staff, the seconding authorities, the Academy and the Board of Governors, the member of staff should irrevocably renounce any benefit that may arise under article 35 by reason of the transfer to the Academy.
iv)  Departure allowances

Under article 72 of the regulations for seconded staff, a departure allowance is payable to staff when their service terminates.  The allowance is an amount linked to the European supplement and is proportionate to the number of years’ service.  If staff transfer to the Academy, their service under the staff regulations would terminate and the departure allowance would therefore be payable on their last day of service with the Type I school.
This would mean, for example, that a teacher with five years’ service would receive a departure allowance from the Type I school in August 2011, based on those five years’ service.  If the secondment to the Academy is then for a further four years on similar terms and conditions, it would be for the Academy to pay a further allowance on departure based on the further four years’ service.

The costs would need to be included in the amending budget referred to in section 3 below.

Staff who transfer to another Type I school in 2011 would not be entitled to a departure allowance at that time.  The allowance would not be payable until the end of the total period of secondment.

v)  In service training and working groups

Staff, both seconded and locally recruited, have expressed the wish to be able to continue to take part in in-service training and working groups in the European Schools.  It is proposed that the Board of Governors should agree to this, with the costs being met from the budget of the Bureau as now, since this would have been the case under the phasing out scenario and these courses will serve to further guarantee the “legacy” curriculum.  
 vi) Other costs

Other costs, such as the costs of staff transfers that would not have taken place under the phasing out scenario, will be discussed in the preparation of the legacy agreement referred to at point (a) above. 

c)   Locally recruited staff

As confirmed in the Dossier of Conformity, all locally recruited staff will be able to transfer to the Academy on the same terms and conditions as at present.  This is required by the UK legislation that the Academy will have to abide by.  Indeed, there will be an improvement in their employment conditions since they will be enrolled in a pension scheme.
The “legacy agreement” referred to at point (a) above will provide a guarantee to the Board of Governors regarding its obligations to locally recruited staff. 

The “Gaignage” criteria envisage the possibility of transfers of locally recruited staff to other European Schools.  Such transfers would require certain derogations from the existing regulations in order to give priority to the staff concerned for vacant posts and to take account of acquired rights.  In view of the favourable terms on offer for a transfer to the Academy, it is not considered that there is any justification for general arrangements for transfers to other European Schools.  Individual requests could be considered on a case by case basis.
d) Pupils
The pupils have asked to be able to continue to take part in COSUP and other activities such as Eurosport and the Science Symposium.  It is proposed that the Board of Governors should agree this, with funding support from the school, as now.
e)   European Baccalaureate
It will be necessary to establish legal, organisational and financial arrangements In order for Culham to be able to continue to offer the European Baccalaureate as a Type II Academy.  Proposals are in hand in the wider context of the reform of the Baccalaureate to adopt a centralised approach for all schools, under which the diplomas would be issued in the name of the Board of Governors, not by the individual schools.  If these proposals are adopted, they will cover Culham and no further action will be necessary in this respect.  Otherwise arrangements will be needed similar to those at the Type II school of Parma.
3.   Financial implications

If the school becomes an Academy in September 2011, funding through the budgetary arrangements for Type I schools would cease with effect from that date.

The Board of Governors would need to agree an amending budget to cover expenditure and receipts for the eight months up to the end of August.  Although costs would be reduced broadly by 8/12 of those for a full year budget, there would be a bigger reduction in receipts, since the receipts from school fees for 2010/2011 will have been mostly received in the budget year 2010.  For the normal salaries and running costs, it is likely that the contribution required from the Commission for the period from January to August would remain at about the same level as currently foreseen for the full budget year.  The earlier payment of the departure allowances (see point b.iv above) would increase the contribution required from the Commission.  The precise amount will depend on the number of seconded staff who transfer to the Academy.  Detailed figures will be put forward when the amending budget is drawn up.
From September 2011, the Academy would be funded by the UK according to the normal national arrangements for such schools.  

For the period from 2011 to 2017, as noted above, discussions are in hand between the Commission and the UK authorities on transition funding.  This is a matter for the Commission and the UK but it is understood that the transition funding would be less than the funding that would be required from the Commission under the phasing out scenario approved by the Board of Governors in January 2009.

The Member States that second staff to the Academy would see a big reduction in their costs, compared with the phasing out scenario, since the gross national salaries will be reimbursed to the seconding authorities in the same way as for secondments to the European School of Munich.    

4.   Forward timetable

The forward timetable below shows the required timing of the main steps towards the opening of the Academy as a Type II school.
	
	Timing
	Closure of the Type I School
	Opening of the Type II School

	1
	December 2010
	Confirmation by the Board of Governors on the application of the staff regulations; suppression of post, departure allowances, possibility of transfer back into European schools system after secondment to the Academy.
	Approval by the Board of Governors to the Dossier of Conformity.

	2
	Before points 3 & 4
	
	Bilateral agreement between the UK and the Commission on transitional funding for the Academy for the period up to 2017.

	3
	Before point 5 
	
	Bilateral agreements between the UK and seconding Member States on the conditions for secondment of existing staff to the Academy

	4
	Before point 8
	Formal agreement between the Board of Governors and the UK as guarantee in case of claims by parents of pupils or members of staff up to 2017 (“legacy agreement”).
	

	5
	Before point 6
	
	Offers by national authorities to existing seconded staff for new secondment to the Academy.

	6
	January/ February 2011 (Possibly later depending on the recruitment timetable of seconding authorities.)
	Requests from existing seconded staff to transfer to other Type I European Schools.
	

	7
	January/ February 2011
	
	Audit of the Type II arrangements, in preparation for accreditation.

	8
	April 2011
	Decision of the Board of Governors to close the European school of Culham as a Type I school on 31 August 2011 under article 9 of the Convention.

(Or decision not to close, in which case the Type II accreditation will not be granted and the later steps will not be applicable.)
	Approval by the Board of Governors of the audit report and accreditation of the Academy as a Type II school.

	9
	April 2011 (or at least before point 13)
	
	Decision by Board of Governors on the arrangements for the provision of the Baccalaureate by the Academy as from 2012.

	10
	April 2011
	Amending budget to cover expenditure and receipts only up to the end of August 2011
	

	11
	No later than June 2011
	For seconded staff who do not transfer to the Academy, notification by national authorities of transfer to other European Schools (or of transfer back to the national system).
	For seconded staff who transfer to the Academy, decision and notification by national authorities of termination of secondment under the Staff Regulations of the European Schools and confirmation of new secondment to the Academy.

	13
	1 Sept. 2011
	Transfer of locally recruited staff in accordance with national legislation
	Culham European Academy opens as a Type II school.


5.   Opinion of the Joint Teaching Committee
At its meeting of 8 October 2010, the Joint Teaching Committee gave a favourable opinion with regard to the Dossier of Conformity.

6.   Proposal
The Budgetary Committee is invited to recommend that the Board of Governors should:

-
Approve the Dossier of Conformity as set out in document 2010-D-339-en-2;


-
Note that the proposed agreement between the Board of Governors and the competent UK authorities referred to at section 2(a), as a guarantee in case of claims by parents of pupils or members of staff up to 2017 (“legacy agreement”), is in preparation;

-
Note that the UK delegation is in discussion with the Commission on transition funding;

-
Note that the UK delegation is making bilateral agreements with the seconding authorities of other Member States which will allow the existing seconded staff to be seconded to the Academy;

- Agree that article 29 of the Regulations for Members of the Seconded Staff shall be interpreted as permitting a further secondment to a Type I European School after a secondment to the Academy.  Such a secondment shall be considered as an extension of the earlier secondments, thus subject to the normal nine year rule taking service in the Type I schools and the Academy together, and with the retention of the normal salary progression.  Such a secondment shall be subject to the agreement of the seconding authorities.

-
Note that staff will irrevocably renounce any benefit that may arise under article 35 by reason of the transfer to the Academy.

-
Note that staff who are on secondment to Culham when it closes as a Type I school and who are then seconded to the Academy, will be entitled to the departure allowance under article 72 of the Regulations for Members of the Seconded Staff at the date of transfer to the Academy.

-
Agree that staff who are on secondment to Culham when it closes as a Type I school and who are then seconded to the Academy shall be able to continue to take part in in-service training and working groups in the Type I European Schools, with the costs being met from the budget of the Bureau as now.

-
Agree that the existing pupils shall be able to continue to take part in COSUP and other activities such as Eurosport and the Science Symposium, with funding support from the school as now.

-
Take note of the timetable of further action set out in section 4 above which will be carried forward within the mandates already given by the Board to the Secretary-General, the Commission, the UK and the management of the school.
Annex A

The decisions of the Board of Governors with regard to the European School of Culham since April 2007

April 2007

At its meeting in April 2007 the Board of Governors endorsed proposals that had emerged from the discussions on the Van Dijk report, including:

-
that the European School Culham should, over a period of seven years commencing in September 2010, be phased out as a Type I European School;

-
that the UK delegation and the management of the school should explore the possibility of transforming the European School Culham into an associate (Type III) school and report to the Board of Governors proposing deadlines for the identification of the partners/authorities willing to take political, administrative and financial responsibility for the school and indicating the steps which need to be taken to finalise the transformation.

January 2008

At its meeting in January 2008, the Board of Governors:

i.  
approved the UK’s suggestion that progress reports be submitted to the Board of Governors in October 2008 and then in April and October of each year until Culham is no longer a Type I school;

ii  
confirmed that the European School, Culham would remain under the responsibility of the Board of Governors until 2017;

iii.
pledged its support for the UK’s efforts to ensure a future for the European School, Culham;

iv.
took note of the UK’s proposal to transform the Culham School into an Academy and encouraged all steps likely to enable European schooling to be put in place after 2017;

v. 
charged the Office of the Secretary-General with the task of finding answers to the questions raised about the administrative and financial aspects during the transition period up to 2017.

October 2008

At its meeting in October 2008, the Board of Governors examined a report by the UK Government on the project to transform the school into an Academy within the English national system (document 2008-D-110-en-1).  The Board:

i)
recalled its decisions of April 2007 and January 2008, in particular: 

· that the European School of Culham should, over a period of seven years commencing in September 2010, be phased out  as a Type I European School;

· that the European School, Culham would remain under the responsibility of the Board of Governors until 2017;

ii)
mandated the Secretary General to present an analysis of the consequences for the staff and the costs of the phasing out of the school to the Administrative and Financial Committee in December 2008, for decision of the Board of Governors in January 2009, on the basis of the scenario approved by the Administration Board of the School at its meeting of June 2008;

iii)
noted and responded to the UK plan, inviting the UK to continue to develop the Culham European Academy project, acknowledging that the success of the project depends on a satisfactory resolution of the legal and financial and governance issue;

iv)
invited the UK to continue to work with the Commission, the Secretary General and the management of the school to find the appropriate financial and legal mechanisms.

January 2009

In accordance with point (ii) of the decision of October 2008, the Secretary-General presented an analysis of the consequences for staff and the costs of phasing out the school to the Board of Governors at its meeting in January 2009.  The Board:

-
approved the analysis [in document 2111-D-2008-en-2] of the consequences for the staff and the costs of the phasing-out of the school of Culham on the basis of the scenario approved by the Administrative Board in June 2008;

-
approved in principle the phasing-out method on the basis of this scenario; and

-
approved the principle of an annual review of the progress towards transition to the English national system as an Academy in order to reconsider and adapt the phasing-out process if appropriate.

April 2009

At its meeting in April 2009, the Board of Governors examined a further progress report by the UK Government which stated, among other things:

“Work has begun on a General Interest File for Culham as a Type II European School. If all other issues can be resolved in time, this will be submitted to the Board of Governors in October 2009.”

December 2009

- Planned transformation of the European School, Culham into an Academy (Type II school) – General interest file – 2009-D-89-en-3 
The Board of Governors approved the general interest file concerning the planned transformation of the European School, Culham into an Academy (Type II school). 

- UK delegation’s report on progress towards the transformation of the European School, Culham into an Academy – 1811-D-2009-en-1 
The Board of Governors approved the general interest file concerning the planned transformation of the European School, Culham into an Academy (Type II school), supporting the objective of the speediest possible transition but expressing strong reservations about the realism of the proposed opening date of September 2010. 

- Issues arising from the decision to end the status of Culham as a Type I European School – 1911-D-2009-en-1 
The Board of Governors confirmed that no decision on the transformation of Culham into an Academy will be taken without adequate measures for redeployment of staff as specified in the ‘Gaignage’ criteria [* see below], and decided that priority will be given to staff who wish to transfer to another Type 1 European School. 

It took note of the other issues for decision which will be carried forward within the mandates already given by the Board of Governors to the Secretary-General, the Commission, the UK and the management of the school to find the appropriate financial and legal mechanisms for the development of the Culham Academy project during the period up to 2017.

April 2010

g) Transformation of the European School, Culham into an Academy: Progress report from the UK delegation – 2010-D-313-en-1 
The Board of Governors took note of the progress report from the UK delegation on the transformation of the European School, Culham into an Academy – 2010-D-313-en-1.
_________________________

* Relevant extract from the Gaignage criteria

“the closure of a School …. will be accompanied by measures designed to:

-
guarantee that pupils are able to continue the studies undertaken in a given cycle (i.e. primary education or each level of secondary education);

-
permit redeployment of the members of the teaching, administrative and ancillary staff within the European Schools system (or, where appropriate, within the Member State in question) in satisfactory conditions, compatible with their service rules and in accordance with national regulations.”  
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