To:

Jimmy Stryhn Meyer, Ian Dennis, Vassilis Sklias

Submission to the College of Presidents, the trade unions and the APEEE, seeking assistance to take legal action against unlawful discrimination against parents of LUX II and their children 

Dear Sirs,

I write in relation to the opening of the European School II, which I believe is illegal under the current arrangements. Those arrangements, based on a vertical split of the school, introduce very significant disadvantages to many parents and children of LUX II that prejudice their quality of life. They are unlawful under the terms of the Charter of Fundamental Rights of the European Union, as they discriminate on the basis of language, nationality, ethnic origin, property and gender. They also contravene the UN Convention on the Rights of the Child and are also in breach of other national and international law and regulations concerning child welfare, school transport, planning, the environment, working hours and gender equality.  

I would like to request assistance, on behalf of myself and other parents affected by those arrangements, to take specialist legal opinion and a class action against this unlawful discrimination. I would also like to seek an interim court order that prevents the school from being opened in circumstances that prejudice the health, welfare and safety of young children and their parents and that does this on an unlawful, discriminatory basis.

Relevant Legislation

1. The Charter of Fundamental Rights of the European Union

Second recital in the preamble:

‘Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the rule of law. …’

Article 21 (Non-discrimination)

21(1) Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.

21(2) Within the scope of application of the Treaty establishing the European Community and of the Treaty on European Union, and without prejudice to the special provisions of those Treaties, any discrimination on grounds of nationality shall be prohibited.

Article 24 (The rights of the child)

24(1)
Children shall have the right to such protection and care as is necessary for their well-being.
24(2)
In all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration.

Article 31 (Fair and just working conditions)

31(1) 
Every worker has the right to working conditions which respect his or her health, safety and dignity. …

2. UN Convention on the Rights of the Child

Third recital in the preamble:

‘Recognizing that the United Nations has, in the Universal Declaration of Human Rights and in the International Covenants on Human Rights, proclaimed and agreed that everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, …’

Article 2(1) States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. …

Article 3(3) 
States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision.

Article 19(1) 
States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

Article 31(1)
States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child and to participate freely in cultural life and the arts. 

Facts

The current arrangements for the opening of the Lux II European School impose a vertical split against the expressed wishes of the parents, transferring students to Mamer on the basis of nationality, language, ethnic origin, property and, indirectly, the sex of their working parent. Due to factual circumstances that are specific to Luxembourg, mainly concerning property prices that do not apply in Brussels or elsewhere, this vertical split will introduce serious disadvantages and a serious reduction in the quality of life of many parents and their children. This constitutes unlawful discrimination and contravenes the UN Convention on the Rights of the Child and other legislation.

It is not a defence to state that a vertical split was applied to schools elsewhere, at another time, in fundamentally different factual circumstances and that did not result in discrimination or child welfare issues. I am not aware of any advantage that one European School in Brussels has over any other and I am not aware of any related commuting issues that arise because of distortions in property prices. In Luxembourg the advantages of one school, based on the Kirchberg plateau where most of the parents work, over another in Mamer that requires a long, extra daily commute, are dramatic. 

That Board of Governors relies on an argument of uniformity, but there is no uniformity between the work-located Lux I school and the extra-commute Lux II.

It must also be remembered that legislation and awareness concerning human rights, child welfare, gender equality and the environment has developed considerably, directly as a result of the EU project. Choices made 20 or 30 years ago are often less valid today.

Therefore, if an administrative decision is taken today, in Luxembourg, that contravenes the Charter of Fundamental Rights of the European Union, the UN Convention on the Rights of the Child or any other national, EU or other international law, then it is unlawful, period.

Language – ethnic origin

Under the current plan one child, who speaks the ‘right’ language, will get up at 7.15, will be driven safely to school in the company of his parent and will be picked up from the classroom/school gate at a reasonable hour. He will be doing his homework at his desk by 6.30.

The child who speaks the ‘wrong’ language, and his parents, will get up at 6.30. He will undertake his usual commute with his parent to Kirchberg and must then embark on a second commute. The child may be as young as 3 and is expected to join a navette that will have a broad age range of children. It will have only one adult to supervise the journey and the process of delivering him, and all the other children, to their classrooms. Most national standards require a ratio of approximately 1 adult per 6 young children. The return journey will be even more dangerous, because there are no safe arrangements to bring the child to the bus, to ensure that he is wearing a seat belt and to adequately supervise the journey. He will still be on that bus while the child who speaks the ‘right’ language is happily proving his spelling abilities with his parent. At the end of the dangerous bus journey the school has, possibly, provided a care period of 15 minutes to await being picked up by his parent. When he gets home, the child who speaks the wrong language is too tired and unhappy to study.

Alternatively, the parent concerned can add at least another 2 hours per day commuting to drive his ethnically discriminated child to and from Mamer, but that child will still be too tired and unhappy to learn.

Property - Gender

Originally, the criterion for keeping your child in Kirchberg and enjoying benefit of having his education close to your work place was whether you could afford to live in its proximity. Lower paid workers, who have to live in lower-cost residential areas that are further away from the plateau were assigned to LUX II. Those lower paid workers and their children already have to make a greater commuting sacrifice in order to work at the institutions. Now they are being asked to double that commute because they cannot afford to live near Kirchberg or Mamer. Women and single parents are over-represented in this lower paid group.

Very recently there has been a move to conceal the property criterion, with a late switch to language discrimination only. However, the property discrimination is still in place because the LUX I – LUX II assignment of children has already been made on that basis.
The administration of the school is trying hard to conceal the various heads of discrimination: 

(i) making last-minute changes to the selection criteria; 

(ii) distributing last-minute ‘questionnaires’ on mobility that parents have a few days to think about, to try to solve a transport problem that the Board has no answer for after years of preparation; 

(iii) coming up with last-minute proposals of 15 minutes care for discriminated Lux II children coming back on their evening commute.

Whatever the school administration does, that discrimination will not go away because selecting children for the extra-commute school on criteria of language and where they can afford to live is always going to be unfair and unlawful.

Nationality
The latest move, for example, insisting that all newly registering EN/FR/DE pupils will go the Mamer regardless of residence (although the residence criterion has already been factored in to assign most children) discriminates against parents and their children on grounds of nationality also. But not just EN/FR/DE speaking people. Parents coming from new Member States are more likely to be registering their children for the first time. They will often want their children in EN, FR or DE because there is no adequate provision for their own language or because it is a language which they consider useful. The current selection criteria therefore discriminate against the nationalities of the new Member States also.

Equal education or educational apartheid?

The choice is clear and simple: either we have a European School that treats all our children equally, from maternelle to primary to secondary, enjoying the same Kirchberg benefits of an easier commute and the parental involvement that young children need, and sharing the same inconvenience of sending all secondary school children, safely and regardless of their language, nationality, property or sex of the working parent, to Mamer. This is called the horizontal split. 

Alternatively we can have a system that amounts to educational apartheid, a vertical split with Lux I secondary school children benefiting at the expense of the welfare of Lux II primary children, because of the language they speak, their nationality, where they can afford to live or the sex of their parent working in the institutions.  

Maternelle and primary school children need the benefits of Kirchberg more than secondary school children. They need more sleep. They require parental supervision to and from school. They need the involvement of their parents in parent-teacher meetings, school performances, library and pool duties, etc. The vertical split takes all that away from Lux II primary children and from their parents, who cannot be involved if they are working away from the maternelle/primary facility.

As 24(2) of the Charter of Fundamental Rights of the European Union states: ‘In all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration.’ The primary consideration cannot be the ill-conceived notions of a Board of Governors that ignores the concerns of the school stakeholders. 

I would ask the College of Presidents, the unions and the APEEE to support me and other parents affected by the vertical split, to legally challenge a decision that is unlawful and that will cause great disruption to the work of the EU. This must be done now, before the school opens, before the injustice becomes entrenched and before young children and their parents are adversely affected by it. 

It would be more than ironic if EU workers, who have the mission of building a Europe of equality and solidarity, should have a deeply discriminatory administrative decision imposed on them without one formal action being taken to oppose it.

Your sincerely,

Gordon Mackenzie, LLB, MA (European Social Policy Analysis), Barrister

Lawyer-Linguist at the ECJ.
