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I. Introduction
The Budgetary Committee mandated in November 2015 the Office of the Secretary-General to create an Ad Hoc Working Group to analyse the legal situation of the Administrative and Ancillary Staff (AAS) in Belgium and to provide the Budgetary Committee with a report by March 2016.

The Ad Hoc-Working Group met on 4 December 2015, 21 January and 24 February 2016.

In its first meeting on 4 December 2015 the Members of the Ad Hoc Working Group agreed to mandate an independent legal expert to analyse the legal situation of the AAS in Belgium. 

In parallel the Office of the Secretary-General asked PARTENA, the social secretariat the Office is cooperating with over the last years, to provide the Secretary-General with a comprehensive analysis of the overall legal framework for the AAS in Belgium.

This overall analysis of PARTENA was presented and discussed in the second meeting of the Ad Hoc Working Group on 21 January 2016.

The analysis gives a comprehensive overview on the applicable (labour) law in the most relevant areas by reflecting on the Belgium national law applicable in the private and/or public sector. The analysis provided by PARTENA does not deal with the potential consequences of the findings.
PARTENA confirmed in that analysis the finding already provided by the Belgium Federal Ministry of Employment (‘Service public fédéral Emploi, Travail et Concertation sociale’) that the Law of 5 December 1968 does not apply to the European Schools in Belgium because the European Schools are considered to be public educational establishments and therefore the exception laid down in Article 3 § 2 of the Law of 5 December 1968 does apply to the Schools. In consequence no ‘Commission Paritaire’ and no collective agreement do apply to the AAS staff of the Schools and the Office of the Secretary-General.

As this finding concerns a key question of the legal status of the AAS staff in Belgium the members of the Ad Hoc Working Group agreed that this question should be subject to a further research of a third external legal expert in line with the mandate given to the Ad Hoc Working Group.

This external legal expert also confirmed that the European Schools in Belgium are exempted from the scope of the Law of 5 December 1968. 
This confirmation was shared with the members of the Ad Hoc Working Group in the meeting of 24 February 2016.

Based on this clear finding and the analysis provided by PARTENA the members of the Ad Hoc Working Group discussed in the meeting on 24 February 2016 the legal findings, conclusions and possible steps forward illustrated in the following chapter II.
II. Summary of the Analysis: Legal Findings – Conclusions – Possible steps forward
The following analysis is based on Article 6 of the Convention defining the Status of the European Schools. 
According to Article 6 of the Convention the Schools shall – as far as their rights and obligation are concerned – be treated in each Member State, subject to the specific provisions of the Convention, as educational establishments governed by public law.

Moreover, the following analysis reflects as far as the ‘legal findings’ and ‘conclusions’  are concerned the view of the Belgium Federal Ministry of Employment (‘Service public fédéral Emploi, Travail et Concertation sociale’), PARTENA and – with respect to the application of the Law of 5 December 1968 - the external legal expert mandated by the Ad Hoc Working Group.

In areas where a discrepancy between the ‘legal findings’ of PARTENA and the Belgium Federal Ministry of Employment occurred this is highlighted.

The ‘possible steps forward’ were in general agreed among the members of the Ad Hoc Working Group.

Finally, this chapter is divided in three sub-chapters:

A. Main legal items

B. Areas where gaps need to be filled

C. Areas where no gaps need to be filled

A. Main legal items

1. Applicable labour law

a) Legal finding 

All legal experts come to the conclusion that the Labour Law of 3 July 1978 is applicable to the Schools in Belgium.
b) Conclusion

This finding is in line with the current practice in the five Schools and in the Office of the Secretary-General.

c) Possible steps forward
No need for further steps as the Schools apply the Law of 3 July 1978 and the AAS contracts refer to this law.

2. Convention Collective du Travail (CCT)

a)  Legal finding

All legal experts come to the conclusion that the Law of 5 December 1968 does not apply to European Schools because Article 2 § 3 of this law foresees that the law is not applicable to public institutions and according to Article 6 of the Convention the Schools have to be treated as such.

b) Conclusion

Based on this legal finding no ‘Commission paritaire’ and no collective agreement are applicable to the Schools in Belgium. This finding has an impact on several other ‘areas’ addressed later in this document.

c) Possible steps forward

No need for further steps as the finding is confirmed by all experts.

B. Areas where gaps need to be filled

3. Règlement de travail
a) Legal finding

The legal experts come to the conclusion that the Law of 8 April 1965 is applicable. 
b) Conclusion

According to the findings of PARTENA – supported by the Belgium Federal Ministry of Employment (‘Service public fédéral Emploi, Travail et Concertation sociale’) - the ‘Règlement Ordre Intérieur' (ROI) established in the Office of the Secretary-General contains many important elements of a ‘Règlement de travail’, but does not cover all necessary elements yet. Moreover, the formal process of establishing a ‘Règlement de travail’ has to be respected. Different from the ROI the ‘Règlement du travail’ needs a formal registration.   

c) Possible steps forward

In a first step the gap between the ROI established in the Office and one of the five Schools and a ‘Règlement du travail’ should be identified by legal experts. The completed ROI/Règlement du travail of the Office of the Secretary-General and one of the Schools should be registered after the consultation process foreseen in the national law. This ‘Règlement du travail’ could serve as a basis for the individual ‘Règlement du travail’ for each of the other Schools in Belgium. In this context it has to be observed by the five Schools that a ‘Règlement du travail’ is also needed for their locally recruited teachers.
4. Interruption of the career/credit temps

a) Legal finding

As the Schools and the Office of the Secretary-General are not subject to any kind of CP (see finding under point 2.) also the collective agreement CCT n° 103 does not apply to the European Schools.

Nevertheless, the Law of 22 January 1985 and the ‘Arrêté royal’ of 2 January 1991 do apply. 
b) Conclusion

The current rules applied in the Schools and in the Office of the Secretary-General concerning the interruption career respectively ‘crédit temps’ do not apply any longer.  This gives on one hand more flexibility, as the employer does not have to observe any longer any quota and the public law provides also more flexibility with respect to the different models of working time reduction. On the other hand under the public law the employee is not entitled to ‘credit temps’. This weakens the position of the employees.

c) Possible steps forward

The Office of the Secretary-General should establish a coherent policy concerning ‘credit temps’ which could also take in consideration the policy concerning ‘crédit temps’ so far. This policy could become part of the ‘règlement de travail’ of the Office of the Secretary-General and the five Schools.

5. Congé-éducation

a) Legal finding

The legal experts come to the conclusion that in this respect the Law of 22 January 1985 is not applicable. 
b) Conclusion

In the past paid ‘congé-éducation’ was given under certain circumstances and the employer was reimbursed on the basis of the Law of 22 January 1985. A legal basis for continuing this practice does not exist.

c) Possible steps forward

The Office of the Secretary-General could develop a policy with respect to paid ‘congé-éducation’ which could be established in the future ‘règlement de travail’.
6. Special leave

a) Legal findings

Concerning the ‘congés de circonstances’, the ‘congés pour raisons impérieuses’, the ‘congé maternité’, the absences due to illness and medical visits the Belgian private labor law applies. Additional collective agreements are not applicable (see under point 2.).

According to the Belgium Federal Ministry of Employment (‘Service public fédéral Emploi, Travail et Concertation sociale’) the ‘Arrêté royal’ of 10 April 2014 is applicable concerning parental leave.

Finally, there is no legal basis in the Belgian private or public labor concerning ‘unpaid leave’ (‘conge sans sold’), but the unpaid leave is addressed in Article 19.4 of the AAS Regulations. 
b) Conclusions

The legal basis for the different types of special leave has been identified.
In the Office of the Secretary-General and in the five Schools in the past parental leave was given under the conditions foreseen for private employers.

c) Possible steps forward

With respect to ‘parental leave’ the ‘Arrêté royal’ of 10 April 2014 needs further examination in order to verify whether the basis of the current practice to offer parental leave is still valid.  
7. Pension and Social Protection

a) Legal finding

The (private) Law of 27 June 1969, the ‘Arrêté Royal’ of 28 November 1969 and the law of 29 June 1981 are applicable to the European Schools.

The contributions paid by the European Schools to ONSS are correct.

b) Conclusions
The AAS members receive the pension foreseen in Belgium. The payment of an additional pension or contribution to a private pension scheme via a ‘group insurance’ would be possible, but would require an amendment of the AAS Regulations.

c) Possible steps forward

The costs of a ‘group insurance’ or of other ‘benefits’ could be explored in order to give the Budgetary Committee and the Board of Governors a complete picture.

C. Areas where no gaps need to be filled

8. Social elections

a) Legal finding

According to the legal experts of the Belgium Federal Ministry of Employment (‘Service public fédéral Emploi, Travail et Concertation sociale’) – and different from the analysis provided by PARTENA - the Law of 4 August 1996 and the Law of 4 December 2007 are not applicable to the European Schools in Belgium. 

b) Conclusion

As the Law of 4 August 1996 and the Law of 4 December 2007 are not applicable to the European Schools in Belgium there is no need for the five Schools and the Office of the Secretary-General to establish a ‘Comité pour la prévention et la protection au travail’ (CPPT) even if they have 50 or more full time posts of locally recruited staff.

c) Possible steps forward

No need for any kind of action.
9. Duration of the work

a) Legal finding
In general the ‘public’ Law of 14 December 2000 does apply. In certain areas (protection of young employees, work in the night etc.) the ‘private’ Law of 16 March 1971 does apply.

b) Conclusion
The current practice in the Schools and the Office of the Secretary-General is in line with the legal requirements.

c) Possible steps forward

No need for any kind of action.

10. Annual leave
a) Legal finding
The (public) Law of 4 December 2000 does apply to the European Schools. In addition the AAS Regulations providing more favorable rules do apply.

b) Conclusion

The European Schools have to apply the AAS Regulations and in addition the national aw. This means that AAS members are entitled to 30 days of annual leave plus the ‘Commission days’. Restrictions based on national law, limiting the entitlement in case the AAS member was working before in the public sector or abroad, do not apply when calculating the days of annual leave. With respect to holiday payment the national law applies.
c) Possible steps forward
In the Office of the Secretary-General this approach has been followed since the year 2011. Nevertheless, a clarifying MEMO could ensure a coherent approach in all Schools in Belgium.

11. National holidays
a) Legal finding

Neither the (private) Law of 4 January 1974 nor the ’Arrêté Royal’ of 19 November 1998 is applicable, but Article 19.1 of the AAS Regulations.

b) Conclusions

The European Schools are free to define their holidays and they have done so in Article 19.1 of the AAS Regulations.
c) Possible steps forward

No need for any kind of action.
12. Law concerning the protection of the salary

a) Legal finding

The Law of 12 April 1965 is applicable to the European Schools.

b) Conclusion

The law is well reflected in Article 27 of the AAS Regulations.

c) Possible steps forward

No need for any kind of action.
13. Salary steps 

a) Legal finding

Neither the Belgian private labor law nor the Belgian public labor law is applicable. Articles 25 to 27 of the AAS Regulations are providing the legal basis.

b) Conclusions
Articles 25 to 27 of the AAS Regulations are sufficient.
c) Possible steps forward
No need for any kind of action.
14. Salary adjustment

a) Legal finding
Neither the Belgian private labor law nor the Belgian public labor law is applicable. Article 25 of the AAS Regulations provides the legal basis.
b) Conclusions
Article 25 of the AAS Regulations is sufficient, but current wording makes a distinction between AAS recruited before and after April 2007. This leads to a different treatment of both groups of AAS members.

c) Possible steps forward
No need for any kind of action based on the legal finding. Nevertheless, the different mechanism of salary adjustment will be tackled by a proposal to be prepared by the AAS Working Group.

15. Accidents on professional sick leave

a) Legal finding

The (private) Law of 10 April 1971 and 3 June 1970 are applicable. 
b) Conclusions

Article 29 of the AAS Regulations provides additional guidance complementary to the national labor law.

c) Possible steps forward

No need for any kind of action.
16. ‘Bien-être au travail’
a) Legal finding

The Law of 4 August 1996 is applicable to the European Schools. 

b) Conclusions

This law has been applied in the European Schools. The ‘Règlement ordre intérieur’ of the Office of the Secretary-General is already reflecting the Law of 4 August 1996, but the ROI still needs some updates to be adopted, which reflect changes in the law in 2013.

c) Possible steps forward

It has to be verified to which extent the future ‘Règlement au travail’ has to reflect the Law of 4 August 1996.

17. End of contract

a) Legal finding

The general rules concerning outplacement of the Law of 5 September 2001 and the provisions of the amended labor Law of 3 July 1978 are applicable to the European Schools while the CCT n° 109 is not for the reasons explained under 2.

b) Conclusions

The amended law has been already applied in the European Schools and the labor contracts were amended accordingly.

c) Possible steps forward

No need for any kind of action.
18. Taxes

a) Legal finding

Members of AAS are falling under the Belgian tax regime. Different from the seconded staff they are not falling under the exceptions provided the Agreement between the Federal Government of the Kingdom of Belgium and the Board of Governors.

b) Conclusion

The AAS would only fall out of the scope if their legal status and the agreement between Belgium and the Board of Governors would be changed.
c) Possible steps forward

The Board of Governors could mandate a high level working group to explore ways to change the status of the AAS, but this would probably also require a change of the Status of the European Schools as such including a modification of the Convention.
III. Decision of the Budgetary Committee

The Budgetary Committee took note of the report and prolonged the mandate of the Ad Hoc Working Group.

IV. Proposal
The members of the Board of Governors are invited to take note of this report.
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